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WHERE TO WRITE FOR MARRIAGE RECORDS 
A LEGAL ASSISTANCE NOTE 


[Record data pertaining to the States of Alabama to Montana, 
alphabetically, appeared at page 279 of the May 1964 issue of the 
JAG Journal.] 





Place of 
marriage 


Cost of 
certified copy 


Information for obtain- 
ing certified copies 





Montana-..--..-- Clerk of District Court 


in county where license 
was issued. (Since 
July 1943, name of 
county may be obtained 
from Bureau of Vital 
Statistics, State Board 
of Health, Helena, 
Montana.) 

Since 1909: Bureau of 
Vital Statistics, State 
Department of Health, 
Lincoln 9, Nebraska. 


Nebraska___.--_- 


County Court where 
license was issued. 
County Recorder of 
county where license 
was issued. 

Division of Vital Sta- 
tistics, State Depart- 
ment of Health, 61 
South Spring Street, 
Concord, New Hamp- 
shire; or City or Town 


New Hampshire- 


issued. 
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Few years prior to 1909: 


Clerk where license was 





Cost of 
certified copy 


Place of 


marriage ing certified copies 





New Jersey__-_-- State Registrar of Vital 
Statistics, State Depart- 
ment of Health, Tren- 
ton 7, New Jersey. 
County Clerk of county 
where marriage was 
performed. 

1880 to 1907 and since 
May 1915: Office of 
Vital Statistics, State 
Department of Health, 
Albany 1, New York. 
Apply to City Clerk in 
Albany or Buffalo, and 
to Registrar of Vital 
Statistics in Yonkers, if 
marriage occurred in 
these cities. 

1908 to April 1915; 
Apply to County Clerk 
in county where license 
was issued. 

Records on file from 
1847 to 1865: Munici- 
pal Archives and Rec- 
ords Retention Center, 
New York Public Li- 
brary, 238 William 
Street, New York 38, 
New York. 


(Continued on page 292) 


New Mexico_-__- 


New York (ex- 
cept New York 
City). 


New York City__| Not issued_-_- 
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JURISDICTION TO ENFORCE POLICIES 
AND PROPERTY TAXES UNDER THE RELIEF ACT 


CAPT JERRY R. SIEFERT, USN* 


T HE TAX EXEMPTION provisions of the Soldiers’ 
and Sailors’ Civil Relief Act? have become 
common knowledge to most service personnel 
and State tax administrators. Though there 
have been some misunderstandings, decided ad- 
ministratively, as to the effect of the Act on 
applicability of State income taxes to Armed 
Forces pay, there have been several cases liti- 
gated through the courts regarding liability for 
State and local taxes with respect to personal 
property.2 The most recent decision is United 
States and Bottomley v. Arlington County. 
The primary question involved in the Bottom- 
ley case was whether a member of the Armed 
Forces must actually be assigned to duty within 
a particular State other than his State of domi- 
cile, in order to be exempt from taxation with 
respect to his personal property, by that non- 
domiciliary State. Captain Bottomley whose 
home State or domicile was New Jersey, had 
been on duty in the Washington area and lived 
with his family in Arlington County, Virginia. 
In January 1959, he was transferred to sea duty 
in the Pacific. For a number of personal reasons 
familiar to all servicemen, the Captain chose to 
leave his family and personal property in Ar- 
lington and not move them, while he was on sea 
duty, until June 1960, at which time they were 
moved to the West coast. Arlington County offi- 
cials took the position that since the Captain was 
not on duty within the State of Virginia or 
Washington, D.C. area on 1 January 1960, the 
assessment date for personal property taxes, 
section 514 of the Relief Act (50 USC App. 574) 
did not apply to exempt him, and an assessment 
was made on his personal property physically 
located in Arlington on that date. 
*Captain Jerry R. Siefert, U.S. Navy, is presently serving as Di- 
rector, Civil Law Division, in the Office of the Judge Advocate 
General. A graduate of the University of Wisconsin Law School, 
where he was a member of the Wisconsin Law Review, Captain 
Siefert is a member of the Wisconsin bar, the U.S. Court of Military 
Appeals and the Supreme Court of the United States, and holds 
membership in the American and Federal Bar Associations, 
1. 50 USC App. § 574. 
2. Dameron v. Brodhead, 345 U.S. 322, (1953); Woodroffe vy. Vil- 
lage of Park Forest, 107 F. Supp. 906 (1952); Whiting v. Ports- 


mouth, 118 S.E. 2d 505 (1961). 
2a. 326 F. 2d 929 (4th Cir. 1964). 
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At the request of the Judge Advocate General, 
Department of Justice attorneys filed suit in a 
Federal District Court, on behalf of the United 
States and Captain Bottomley, against Arling- 
ton County to have the assessment declared void 
and of no effect and to enjoin County officials 
from levying or collecting taxes with respect to 
the personal property, located in Arlington 
County, of members of the Armed Forces who 
at the time of the assessment were on active 
duty, absent from their home States pursuant to 
orders, and domiciled or resident in other than 
Arlington, Virginia. 

The U.S. District Court for the Eastern Dis- 
trict of Virginia decided against the plaintiffs 
by reasoning that, under section 514 of the Re- 
lief Act, as it was worded on 1 January 1960, 
physical presence of the serviceman in the State 
of Virginia, pursuant to military orders, was 
required before exemption would apply. The 
District Court also held that a reasonableness 
test should be read into section 514 and that 
since, in the Court’s opinion, the serviceman did 
not remove his property from the nondomicili- 
ary State of Virginia within a reasonable time 
after transfer, his property was no longer with- 
in Virginia pursuant to orders and became sub- 
ject to personal property taxes. 

During the pendency of the suit, Congress 
amended section 514 by adding the following 
provision: 

Where the owner of personal property is absent 
from his residence or domicile solely by reason of | 
compliance with military or naval orders, this sec- 
tion applies with respect to personal property, or 
the use thereof, within any tax jurisdiction other 
than such place of residence or domicile, regardless 
of where the owner may be serving in compliance 
with such orders.’ 

The Congressional intent in amending sec- 
tion 514 with the above provision was indicated, 
in the House and Senate Committee reports, to 
be for the purpose of clarification and to carry 
out the original intent of Congress in enacting 
the Relief Act.t The District Court, however, 
held that the amendment did not abate “‘. . . per- 


3. Pub. Law 87-771, 76 Stat. 768. 
4. H. Rep. No. 2126, 87th Cong. 2d Sess., S. Rep. No. 2182, 87th 
Cong., 2d Sess. 1-2 (1962). 
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sonal property taxes assessed against Captain 
Bottomley or other military personnel similarly 
situated, prior to the effective date of the 
amendment.” 

A collateral issue raised before the district 
court was the question of jurisdiction. Arling- 
ton County contended that there was adequate 
remedy in the Virginia State courts and that 
there was no federal question justifying inter- 
vention or impleading of the Federal Govern- 
ment and trial in the Federal courts. This issue 
was not stressed in the briefs or raised in the 
oral arguments before the Court of Appeals, 
but that court went to considerable length in 
upholding its jurisdiction to decide the questions 
concerning applicability of the Relief Act to the 
Arlington tax. 

The Court of Appeals stated that: 


* * * The fact that the United States is not subject 
to the limitations of 28 U.S.C. § 1341 prohibiting 
the district court from enjoining the collection of 
state taxes has long since been settled where the 
United States has in fact a proprietary interest. 
United States v. Livingston, 179 F. Supp. 9 

(E.D.S.C 1959) ; aff’d, 364 U.S. 281 (1960). See the 

authorities therein cited by Judge Haynsworth in 

support of the decision of the three judge district 
court. 

We must, however, face an additional question 
in this action. Does the allegation of the com- 
plaint that the United States brings this action on 
behalf of Bottomley and other servicemen in order to 
obtain a proper implementation of the governmental 
policy involved in the Soldiers’ and Sailors’ Relief 
Act give the government standing to bring this 
action? We think the answer to this question must 
be yes. The special interest of the sovereign United 
States in the protection and enforcement of its 
policies and programs with respect to the members 
of the armed forces has been affirmed by the courts 
in numerous instances. 

In Dameron v. Brodhead, 345 U.S. 322 (19538), the 
Court upheld the constitutionality of the Act. In 
doing so it said: 

The constitutionality of federal legislation exempt- 

ing servicemen from the substantial burdens of seri- 

ate taxation by the states in which they may be 
required to be present by virtue of their service, 
cannot be doubted. Generally similar relief has 
often been accorded other types of federal opera- 
tions or functions. And we have upheld the valid- 
ity of such enactments, even when they reach beyond 
the activities of federal agencies and corporations to 
private parties who have seen fit to contract to carry 

on functions of the Federal Government. Carson v. 

Roane-Anderson Co., 342 U.S. 232, and cases cited; 

ef. James v. Dravo Contracting Co., 302 U.S. 134, 

160-161. 

Nor do we see any distinction between those 
cases and this. Surely, respondent may not rely 
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on the fact that petitioner here is not a business | 


contractor. 


He is not the less engaged in a function © 


of the Federal Government merely because his rela- | 


tionship is not entirely economic. We have in fact, 
generally recognized the especial burdens of re- 
quired service with the Armed Forces in discussing 
the compensating benefits Congress provides. 
Maistre v. Leffers, 333 U.S. 1; Boone v. Lightner, 
319 U.S. 561. Cf. Board of Commissioners v. Seber, 
318 U.S. 705. Petitioner’s duties are directly related 
to an activity which the Constitution delegated to 


the National Government, that “to declare War,” | 


U.S. Const., Art. I, § 8, cl. 11, and “to raise and 
support Armies.” Ibid., cl. 12. 


supplementary power such as this statute must be 
upheld. Pittman v. Home Owners’ Corp., 308 U.S. 
21, 32-33; Federal Land Bank v. Bismarck Co., 314 
U.S. 95, 102-104. Carson v. Roane-Anderson Co., 
supra, at 234. What has been said in no way affects 
the reserved powers of the states to tax. For this 
statute merely states that the taxable domicile of 
servicemen shall not be changed by military assign- 
ments. This we think is withirthe federal power.” 
345 U.S. at 324-25. 
The right of the federal government to bring suit to 
enforce its policies and programs even in the absence 
of immediate pecuniary interest has been upheld in 
numerous other fields of federal activity. In re Debs, 
158 U.S. 564, 584 (1895), where the government 
sought an injunction against private persons in con- 
nection with the Chicago railroad strike, the Court 
said: 
We do not care to place our decision upon this 
ground alone (i.e., proprietary interest in the mail). 
Every government, entrusted, by the very terms of 
its being, with powers, and duties to be exercised 
and discharged for the general welfare, has a right 
to apply to its own courts for any proper assistance 
in the exercise of the one and the discharge of the 
other, and it is no sufficient answer to its appeal to 
one of those courts that it has no pecuniary interest 
in the matter. The obligation which it is under to 
promote the interest of all, and to prevent the 
wrongdoing of one resulting in injury to the general 
welfare, is often of itself sufficient to give it a 
standing in court. 
Cf. United States v. City of Jackson, 318 F. 2d 1 (5 
Cir. 1963) ; United States v. Lassiter, 203 F. Supp. 20 
(W.D.-La.), aff’d., 371 U.S. 10 (1962). In United 
States v. San Jacinto Tin Co., 125 U.S. 273 (1888), 
the Court upheld the right of the Attorney General to 
bring suit to set aside a land patent obtained by fraud. 
This was in the absence of any statutory authority. 
In United States v. American Bell Tel. Co., 128 U.S. 
315 (1888), the Court upheld the right to bring suit 
to cancel a patent again without statutory authority. 
Here we find that the interest of the national govern- 
ment in the proper implementation of its policies and 
programs involving the national defense is such as to 
vest in it the non-statutory right to maintain this 
action. Under these circumstances the incapacity of 
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the individual plaintiff to maintain this action is imma- 
terial since he may find shelter under the Govern- 
ment’s umbrella. 

The County contends that his personal property 
ceased to be exempt from taxation when he was 
transferred pursuant to military orders to a post 
outside Virginia, but elected to leave his family and 
personal property in Arlington County for approxi- 
mately a year and a half after the transfer. The 
district court agreed, and in so doing we think it 
read into the Act a limitation which is not there. In 
its opinion the court said: 

Under (these) circumstances the personal property 

in question did not remain in Virginia by virtue of 

Captain Bottomley’s military orders, and it is sub- 

ject to the same personal property taxes as other 

personal property located in Virginia as of Jan- 

uary 1, 1960. 

As we read the Act it says that the serviceman shall 
not be deemed to have lost his residence or domicile in 
his “home” state if he is absent therefrom solely in 
compliance with military orders. The Act then adds: 
with respect to taxation of such person’s personal 
property—that property shall not be deemed to be 
present in or to have a situs for taxation in such state; 
i.e., in a state in which he is deemed not to reside or 
be domiciled. 

To put the matter in another way, the Act does 
not say that the serviceman shall not be deemed 
to have acquired a domicile in the host state because 
he was there by virtue of military orders—it says 
he shall not be deemed to have lost his domicile 
in his “home” state, and the Act further states that 
the same condition shall exist with respect to his 
personalty. Thus we think the Act makes it clear that 
the Congress intended to exempt the serviceman from 
taxation on his personal property except by his “home” 
state. This is the rational conclusion to be drawn 
from Dameron v. Brodhead, 345 U.S. 322 (1958), 
where the Supreme Court rejected an attempt by the 
host state to tax a serviceman’s personalty because 
his “home” state did not. The argument there being 
that the purpose of the Act was to prevent multiple 
taxation and since the “home” state did not tax, the 
host state was free to do so. In rejecting the argu- 
ment the Court said: 

(I)n fact though the evils of potential multiple 

taxation may have given rise to this provision, Con- 

gress appears to have chosen the broader technique 
of the statute carefully, freeing servicemen from 
both income and property taxes imposed by any 
state by virtue of their presence there as a result 
of military orders. It saved the sole right of tax- 
ation to the state of original residence whether or 
not the state exercised the right. Page 326. (em- 
phasis added.) 
On October 9, 1962, while this case was pending, the 
Congress amended the Act to provide that regardless 
of where the owner may be serving, his personal prop- 
erty may not be taxed except in his home state. Leg- 
islative history states that the change was made in 
order to clarify the original intent of the Act that 


only the “home” state should have the right to tax.’ 
We do not need the change to read the Act as prohib- 
iting the tax in question. The judgment is, therefore, 
reversed with directions to the court to enter judg- 
ment in conformity with this opinion. 

Reversed and Remanded. 


*S. REP. NO. 2182, 87th Cong., 2d Sess. 1-2 (1962), 
accompanying H.R. 9749. 


In addition to further defining the intent of 
Congress, as expressed in section 514 of the 
Relief Act, the Bottomley decision is beneficial 
in clarifying the jurisdiction of the Federal 
courts and in explaining their responsibilities 
for the proper interpretation of federal laws 
enacted for the benefit of service personnel. 

Although the court’s decision in the Bottom- 
ley case provides exemption in the specific case 
under consideration, it also makes it clear that 
the serviceman remains subject to taxation by 
his home State and re-emphasizes the warnings 
expressed repeatedly in various articles and 
JAG NOTICES® regarding compliance with 
home or domiciliary State tax laws. 

Under the provisions of section 514 of the 
Relief Act, a member of the Armed Forces is 
not automatically relieved of his or her obliga- 
tions to pay State income and property taxes 
when absent from his or her State of domicile 
pursuant to military or naval orders, unless such 
home State laws provide exemption. The Relief 
Act was very clearly not intended to provide 
service personnel with immunity from all State 
taxation while on active duty. It in effect says 
that while on active duty our personal property 
(not used in a trade or business) and our mili- 
tary or naval pay shall not, for tax purposes, be 
deemed to have a situs or to be located or to 
have been earned, respectively, in any State or 
local taxing jurisdiction, other than our place of 
domicile or legal residence. 

The complaint is often heard, against service 
personnel, that they are permitted to avoid all 
State income and property taxes. It may be 
true that a few, intentionally or unintentionally, 
are not complying with their home State laws 
and consequently are illegally evading such laws, 


but the exemption under the Relief Act is not 
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considered inequitable to the States. The tax 
situs of a serviceman’s property, not used in a 
trade or business, and his military earnings re- 


5. JAG NOTICE 5840 of 24 Dec. 1963 and similar previous Notices 
issued each year; Siefert, Death Taxes and Estate Planning, 
JAG Journal, Vol. XVIII, No. 1, 207, Jan. 1964; Planert, Federal- 
State Tax Cooperation and Its Signifi to Servi , JAG 
Journal, Vol. XVII, No. 9, 183, November 1963; MacMillan, 
Legal Residence of Military Personnel, JAG Journal, June 1960, 
6; and earlier JAG Journal articles cited therein. 








JUNE 1964 








main in his State of domicile and can be taxed 
there, if that State chooses to do so. 

The Supreme Court of the United States has 
stated that the State where the owner of tangible 
personal property is domiciled may impose taxes 
only to the extent such property has not acquired 
a situs in another State.* In 84C.J.S. 226 it is 
stated: 

. . . Thus, in the absence of any evidence that tan- 
gible personal property has an actual or permanent 
situs elsewhere than in the State of the owner’s 

domicile, it is taxable to the owner in such State (290 

U.S. 158), although it has never been brought within 

the boundaries of the State (166 F2d 509, certiorari 

denied 334 U.S. 859). 

In the case of serviceman’s personal property, 
provided it is not used in a trade or business, 
section 514 of the Relief Act prevents it from 
acquiring a situs for taxation in other than the 
owner’s domicile. It therefore remains taxable 
in such domicile regardless of where it is physi- 
cally located on assessment date. By remaining 
“taxable” does not mean, however, that the home 
State will exercise its jurisdiction to tax or 
actually impose a tax on the property. 

The liability outlined above with regard to 
tangible personal property is also applicable to 
intangible personal property (securities, savings 
accounts, credits, and even money in some juris- 
dictions). A few States, such as Florida, Ne- 
braska, Ohio, Michigan and others, have intan- 
gible personal property taxes and servicemen 
domiciled in such States are liable for filing re- 
turns and paying taxes on the intangibles speci- 
fied in the respective State laws, if, of course, 
they own that type property. 

Many, civilians and military alike, consider 
personal property taxes a particularly inequit- 
able form of taxation and that anyone who hon- 
estly reports what he believes to be the value 
of his personal and household property, is a 
“sucker,” because of the widespread avoidance 
or outright evasion of that form of tax. For 
example, who can say what the value of your 
davenport is after several years use? Perhaps 
it is your favorite piece of furniture, but how do 
you know what you could receive if you tried 
to sell it? Perhaps you might have to pay to 
have it hauled away. Is it fair to pay a tax each 


year on wedding rings, family heirlooms, house- — 


hold furnishings and other personal items that 
are not income producing and whose value can 
vary from nothing to a great deal, depending 
on personal opinion? 

Because of the difficulty of appraisal and en- 
forcement of tangible personal property taxes, 


6. Central R.R. of Pennsylvania v. Pennsylvania, 370 U.S. 607 
(1962); rehearing denied 371 U.S. 856 (1962). 
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various formulas have been used as a substitute 
for actual appraisal of each piece of personal 
property an individual might own. A percent- 
age of the real property assessment, a percent- 
age of annual rent paid, or formulas based on 
number and types of rooms in a home are some- 
times used in States imposing personal property 
taxes. 

In the case of intangible personal property 
(stocks, bonds, savings accounts, etc.) valuation 
is much more easily made based on stock market 
reports and actual amounts in an account. In 
the case of intangibles, however, the owner 
might be subject to State income tax on the divi- 
dend or interest return and again on the actual 
value of the basic securities as of the assessment 
date. In a number of States (e.g., Florida, Illi- 
nois, Michigan, Ohio, Texas) the double taxa- 
tion (income and property) is not a problem 
because of their having no State income tax, but 
the intangible personal property tax is not al- 
ways uniformly administered. To cite some 
examples : Commerce Clearing House, Texas Tax 
Reports has the following editorial comment: 

The taxation of intangibles in Texas has been neg- 

ligible. In certain counties a real effort has been made 

to assess such property, but they are the exceptions.’ 


The Commerce Clearing House comments as 
follows on the enforcement of the Illinois prop- 
erty tax law: 


Intangible personal property is subject to taxation in 
the same manner as tangible property. In practice, 
the assessment of intangibles in Illinois is inefficient. 
They often are not listed, or those listed are assessed 
at a fraction of actual value.® 


Enforcement policies regarding a State per- 
sonal property tax law may vary considerably 
from county to county within the same State 
and perhaps even from city to city or township 
to township. Because of these administrative 
variations and the other problems outlined 
above, it would be extremely difficult if not im- 
possible to prepare a compilation of State re- 
quirements regarding personal property taxes, 
similar to that compiled for State income taxes.’ 
About the only way an individual can be sure he 
is complying with his home State laws, as ad- 
ministered by local tax administrators, is to 
write, explain his situation and ask. The local 
assessor may write back and advise that if the 
serviceman’s property is not physically in his 


home State on assessment date, he need not file 


a return. This has been true in a number of 
(Continued on page 293) 


7. CCH, Texas Tax Reports, par. 20-181. 
8. CCH, Illinois Tax Reports, par. 20-182. 
9. JAG NOTICE 5840 of 24 Dec. 1963. 
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THE OFFENSE OF KIDNAPPING 
UNDER THE UCM) 


LT RONALD S. SCHWARTZ, USNR* 


HE TERM KIDNAPPING calls to mind the 
image of a child abducted from his home for 
ransom; legally, however, the crime of kidnap- 
ping encompasses many seemingly dissimilar of- 
fenses. The all-inclusiveness of the term “kid- 
napping” has resulted in a need for convening 
authorities and staff legal officers to be espe- 
cially alert for the subtleties of actual situations 
which may involve a charge of kidnapping. 

The common law definition of the offense of 
kidnapping, as modified in the United States in 
colonial times, involved (1) an unlawful and (2) 
forcible abduction of (3) any person (4) from 
one state or country into another.’ All states, 
as well as the Federal Government, now have 
statutes which have progressively expanded the 
scope of the offense. These statutes, of course, 
vary from jurisdiction to jurisdiction; the fol- 
lowing examples illustrate how far the original 
concept of kidnapping has been expanded. 
Under statutory law, kidnapping is committed 
by: a robber of a Federally insured bank who, 
in attempting to escape apprehension, forces 
any person to accompany him; ? an individual 
who forcibly abducts any person with the in- 
tent to commit rape, robbery or another felony 
upon them;* a prisoner who abducts a jail 
guard, under restraint to better effect an escape 
from the jail; * a recruiter who effects the in- 
toxication of a sailor and his subsequent surrep- 
titious removal to a ship;* one party’s willful 
confinement of another against that person’s 
will and without authority of law; * and anyone 
who induces a child by threats to enter a vehicle.” 
In fact, under contemporary laws, a parent may 
even be guilty of kidnapping his or her own child 
if the custody of that child has been awarded 
by a court order to the other parent.® 


*Lieutenant Ronald S. Schwartz, USNR-R, is a graduate of North- 
western University and its Law School. He is a member of the 
Bar of the State of Illinois. While on active duty he served as 
legal officer of the USS HANCOCK (CVA-19) for two years and 
thereafter served as appellate defense counsel in the Office of the 
Judge Advocate General, West Coast. 

| 1, 2 Burdick, Law of Crime, § 394. 

- 18 U.S.C. § 2113 (1958). 

. United States v. Wright, 12 USCMA 202, 30 CMR 202 (1961). 





. United States v. Powell, 24 F. Supp. 160 (D.C. Tenn, 1938). 
. Re Kelly 46 Fed 653 (C.C. Ore. 1890). 

. N.Y. Penal Code, § 211 (1862). 

7. People v. Harris, 154 P2d 442 (1944). 
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| 8. Shinn v. State, 239 P. 269 (1925). 
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These previous examples constitute only a 
small sampling of the various acts that are now 
chargeable as kidnapping. This expansion of 
the concept has naturally caused an increasing 
number of cases in the military to be so charged. 
Since the Uniform Code of Military Justice con- 
tains no punitive article relating to kidnapping, 
these state and Federal statutes are of great 
importance to the military.® 


Many had interpreted Article 97 of the Uni- 
form Code,” which provides that “Any person 
subject to this code who, except as provided by 
law, apprehends, arrests, or confines any person 
shall be punished as a court-martial may direct” 
was intended to apply to the offense of kid- 
napping. ; 

This belief was reinforced by the Court of 
Military Appeals decision in the case of United 
States v. Hardy.“ In this case, the accused 
prevented two provost marshals from tak- 
ing him into custody for an absence offense, 
when they went to his home in an attempt to 
locate him, by drawing a loaded pistol and or- 
dering them to accompany him to a neighbor’s 
house. The accused then forced them to take 
him in their car to a stated destination. The 
court held that these facts were properly charge- 
able under Article 97, and that this Article was 
not limited to unlawful exercise of authority by 
one duly authorized to apprehend, arrest, or con- 
fine others.?2. This case, then, seemed to hold 
that Article 97 would be broad enough to sup- 
port many factual situations which would 
normally be considered as kidnapping. 


In 1961, however, the Court of Military Ap- 
peals ruled * that Article 97 is limited to a far 
less serious crime than kidnapping. The court 
held that the Congressional intent behind Ar- 


9. 18 USC, § 13 and Para. 213(c) MCM state that acts or omissions 
not made punishable by another Article under the Code may be 
charged under Article 134, UCMJ, as crimes and offenses not 
capital. When this section is invoked, state or Federal law, 
according to the factual nature of the case, is employed. 

10. Labeled “Unlawful detention of another.” 

11. 11 USCMA 487, 29 CMR 303 (1960). 

12. Judge Ferguson dissented from the opinion on the grounds that 
the Congressional intent of Article 97 was to provide for the pun- 
ishment of those who use their code-conferred powers of arrest, 
apprehension and confinement, arbitrarily, for the purpose of 
harassing personnel under their control. 

13. United States v. Picotte, 12 USCMA 196, 30 CMR 196 (1961). 
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ticle 97 was limited to the civilian offense of 
false arrest and false imprisonment. While 
false arrest and false imprisonment may be ele- 
ments of the more serious offense of kidnapping, 
the court held that Congress did not intend to 
confine kidnapping to factual situations involv- 
ing only these limited areas." 

The court stated that the Hardy case held 
only that Article 97 equally applied to all per- 
sons in the service and was not intended by 
Congress to be limited to crime-enforcement 
officers authorized to apprehend, detain or 
confine members of the armed forces. 


An examination of this decision is important 
in considering the offense of kidnapping as 
chargeable in the military. The accused was a 
prisoner in the Post Stockade at Fort Carson, 
Colorado, awaiting trial for another offense. 
While on a work detail, the accused, in concert 
with other prisoners, assaulted a guard and 
forced him into the rear of a car parked in the 
vicinity. The prisoners escaped from the base 
keeping the guard hostage at knife point. When 
the car developed mechanical difficulties the 
guard was tied up and the accused and his fel- 
low prisoners attempted to escape on foot. The 
accused was apprehended and then tried by 
court-martial under the State Statute of Colo- 
rado, which provided that “A person shall be 
guilty of kidnapping who willfully (1) abducts, 
steals away or secretes any man, woman, or 
child, forcibly or otherwise; or (2) without law- 
ful authority seizes, confines, imprisons, keeps 
or detains another against his will, forcibly or 
otherwise, within the state or to be sent out of 
thestate; ...”?° Thecourt had no difficulty in 
finding that the conduct of the accused was pro- 
hibited by this State law. The court held that 
the Assimilative Crimes Act makes the violation 
of a state law a Federal offense and that the acts 
of the accused were properly tried by court- 
martial as a violation of Article 134 of the 
Uniform Code. 

Shortly after the Picotte case, the Court de- 
cided the case of United States v. Harkcom.** It 
was discovered that the accused, on separate 
occasions, had forcibly abducted two children 
intending to rape them. On one occasion he 
drove the victim off the base to another point in 
New Jersey, while in the other he did not leave 
the base, but drove the child to a secluded area 
of the base. Among other charges, he was 


14. Dicta in the court’s opinion indicates that in some circumstances 
Art. 97 may be a lesser included offense of kidnapping. This 
could lead to instructional problems, since it might be difficult 
to determine when factually this would be the case. 

15. Colo. Rev. Stat. §§ 40-2-44, 

16. 12 USCMA 257, 30 CMR 257 (1961). 
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tried for kidnapping, under a New Jersey 
statute..7 The accused argued on appeal that 
18 USC §1201%* applied and therefore pre- 
cluded the application of the New Jersey law. 
The Court, however, stated that since no trans- 
portation across state lines had occurred the 
Lindbergh Act could not be applied and the case 
was therefore properly charged under the New 
Jersey statute. 

The import of these cases seems to be clear. 
If the act of kidnapping takes place, in part 
upon the Federal reservation, within the state 
without a crossing of state lines, the state stat- 
ute is applicable. If the accused transports the 
victim across a state line, the offense would be 
triable under the Lindbergh Act. 

A third possibility would be where the crime 
could not be charged under the Assimilated 
Crime Act * but could fall under, the conduct to 
discredit to the Armed Forces, section of Article 
134. If the acts of the accused are, in fact, of a 
nature to bring discredit to the armed forces, 
the offense, under certain circumstances, may 
be tried under that section of Article 134.” 


The Federal or state statute must be applied, 
under the Assimilated Crimes Act, as the facts 
of each specific case demand. Each individual 
statute may well require a correspondingly dif- 
ferent set of instructions. This problem has 
been discussed in the case of United States v. 
Vargas. The facts of this case are that the 
accused, while a prisoner in the Army Post 
Stockade at Fort Ord, California, was being 
transported by vehicle and under armed guard, 
from Fort Ord to Treasure Island, California. 
During the course of the trip the accused, 
seated in the rear of a Navy sedan, drew a 
small knife, placed it against the guard’s wrist 
and directed him to deviate from the course. 
The driver naturally detoured from the high- 
way. Making many turns at the direction of 
the accused, he drove a distance of five miles, 
at which time the accused jumped from the auto- 
mobile and temporarily escaped. 

The accused was charged with a violation of 
Article 134, UCMJ in the following words: “In 
that ... did, in conjunction with . .. on or about 
17 July 1962, at San Jose, California, violate 
Title VIII, Chapter III, Section 207, California 
Penal Code,”? by wrongfully and without proper 


17. N.J. Stat. Ann. § 2A 118-1 (1953). 

18. 18 USC § 1201 (1958), commonly known as the Lindbergh Act. 

19. Where, for example, the act did not take place at least in part on 
a military reservation and no Federal act was violated. 

20. United States v. Long, 2 USCMA 60, 6 CMR 60 (1952). 

21. WC NCM 62 00910, 11 Jan. 1963 (unpublished). 

22. Which provides: “Every person who forcibly steals, takes, or 
arrests any person in this state, and carries him into another 

country, state or county, or who forcibly takes or arrests any 
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or the laws of California, kidnap James R. 
Haag ..., and Alfred Norvell, ... U.S. Navy 
by forcibly requiring them to drive (him), the 
said Vargas ... from one point to another 
within the County of Santa Clara, State of 
California.” 

The law officer instructed the court that “The 
second specification of Charge III charges the 
accused with kidnapping, in violation of Article 
134 of the Code. That Article provides, in per- 
tinent part, that all disorders and neglects to 
the prejudice of good order and discipline in the 
armed forces and all conduct of a nature to bring 
discredit upon the armed forces shall be taken 
cognizance of by court-martial. 

“The court is advised that to find the accused 
guilty of the second specification of Charge III 
and the Charge, it must be satisfied by legal and 
competent evidence beyond a reasonable doubt; 
first, that the accused did, on or about 17 July 
1962, in the City of San Jose, California, forcibly 
move James R. Haag and Alfred Norvell from 
one place to another within the County of Santa 
Clara, State of California; and second, that such 
conduct was of a nature to bring discredit upon 
the Naval service.” 

Appellate defense counsel argued that under 
Section 207 of the Penal Code of California, it 
is required that the forcible movement be with- 
out authority of the laws of the United States 
or California. The Board of Review then looked 
to the case law of the State of California in order 
to determine what instructions would have been 
necessary had this case been tried by the State 
of California rather than by the Military. 


The Board ruled, on the basis of the California 
law,”* that in the civilian community the forcible 
movement of others, unless committed without 
authority, is not violative of the California Penal 
Code. Thus the forcible movement of serv- 
icemen, unless committed without authority, 
does not constitute discreditable conduct. The 
Board, therefore, ruled that the failure of the 
law officer to instruct the court that it must find 
the forcible movement to be unlawful or wrong- 
ful2* constituted prejudicial error, and dis- 
missed the charge. 


person, with a design to take him out of this state, without hav- 
ing established a claim, according to the laws of the United 
States or of this state, . .. is guilty of kidnapping.” 

23. People v. Fernandez, 15 P.2d 172 (1932). 

24. The California Jury Instructions (Criminal) recommends the 
instructions for Penal Code Section 207 as “Every person who 
unlawfully and forcibly steals, takes, or arrests any other person 
in this state, and carries him into another country, state or 
county, or into another part of the same county, doing so against 
his will and without the consent of the person so carried, is 
guilty of kidnapping.” 








This ruling illustrates potential problems in 
cases of this nature. Even though this case was 
not charged under the Assimilative Crimes Act, 
the Board of Review stated that in order to de- 
termine whether the acts of the accused consti- 
tuted a disorder under Article 134(2) it was 
necessary to examine the law of California on 
the subject. 

Therefore, it is not only necessary to instruct 
the court regarding the state and Federal stat- 
utes in cases tried under the Assimilative 
Crimes Act, but in a case tried as a disorder 
it is necessary to instruct under these statutes, 
so that the court may determine if the actions 
of the accused were in violation of the law and 
therefore of a nature to bring discredit upon 
the armed services. 

The final determination, in each instance, is 
the proper maximum sentence. Paragraph 127 
(c) of the Manual for Courts-Martial states 
“Offenses not listed in the Table, and not in- 
cluded within an offense listed, or not closely 
related to either, remain punishable as author- 
ized by the United States Code (see, generally, 
Title 18) or the Code of the District of Columbia, 
whichever prescribed punishment is the lesser, 
or as authorized by the custom of the service.” 

The court in the Picotte case discussed this 
punishment problem at length. The court 
stated that its holding in this case was that 
there was a complete dissimilarity between 
kidnapping and any other listed offense in the 
Uniform Code, so that the punishment for a 
violation of Article 97, as listed in the Table of 
Maximum Punishments, would not be applicable. 

The court then examined the United States 
Code and stated that since Title 18 USC, Section 
13, not only assimilated the substantive offense 
but also the punishment provided therefor, that 
the punishment as provided by the state statute 
was applicable. 

The law in this area would then seem to be 
clear. In an instance where the accused is tried 
by court-martial for a violation of state law 

under the Assimilative Crimes Act, the maxi- 
mum punishment as provided by state law would 
be applicable, if the maximum punishment as 
provided by the District of Columbia Code and/ 
or the U.S. Code is greater. In regard to this 
requirement see paragraph 127c, MCM, 1951.” 
(Continued on page 294) 





25. An interesting problem may develop here if the only punishment 
provided for by the state is death. Since the Assimilative Crimes 
Act can be used only in cases not capital, and both the substan- 
tive law and the punishment are assimilated, it would be im- 
possible to separate the law and punishment in order to try the 
accused under state law, or at all. See United States v. French, 
10 USCMA 171, 27 CMR 245 (1959). 
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From the historic day of Runnymede, in 1215, when the English 

barons exacted the Magna Carta from King John, a guiding 

principle in English, and later American, jurisprudence has been 
that justice delayed is justice denied.* 

These words by Judge Ferguson succinctly state the 
foundation in the military of the necessity for a speedy 
trial. Mindful of the fact that too quick a trial, without 
time for adequate preparation, is as equally unjust as an 
unreasonable procrastination before the commencement 
of trial, the question immediately raised is what statutory 
provisions reflect the rights of an accused to receive a 
prompt trial? This state of the law article discusses 
first, the statutory provisions bearing on the right to a 
timely trial, and secondly, the various ramifications, 
amplified by judicial decisions, of the question of the 
right to a speedy trial. These judicial decisions of the 
Court of Military Appeals and the Boards of Review 
turn most often on a definition of “reasonable delay” 
when applied to a specific factual situation. 

The right to a speedy trial is so significant and funda- 
mental that our forefathers specifically provided for it 
in the Bill of Rights. The Sixth Amendment to the Con- 
stitution provides in part: 

In all criminal prosecutions, the accused shall enjoy the right to a 

speedy and public trial, ... 

Utilizing these words as a guide, Congress, when it en- 
acted the Uniform Code of Military Justice, encompassed 
both the effect and the spirit of the sixth Amendment in 
certain Articles of the Code. 

Article 10 provides in pertinent part: 

When any person subject to this code is placed in arrest or con- 

finement prior to trial, immediate steps shall be taken to inform 


him of the specific wrong of which he is accused and to try him 
or to dismiss the charges and release him.? 


Article 30(b) states: 


Upon the preferring of charges, the proper authority shall take 
immediate steps to determine what disposition should be made 
thereof in the interest of justice and discipline, and the person 
accused shall be informed of the charges against him as soon as 
practicable.* 


Article 33 states: 


When a person is held for trial by general court-martial, the 
commanding officer shall, within 8 days after the accused is or- 
dered into arrest or confinement, if practicable, forward the 
charges, together with the investigation and allied papers, to the 
officer exercising general court-martial jurisdiction. If the same 
is not practicable, he shall report in writing to such officer the 
reasons for delay.‘ 


A recent decision handed down by the Court of Mili- 
tary Appeals suggests an apparent dearth of compliance 
throughout the military services with the provisions of 
Article 33. The court stated: 

While, under the particular circumstances of this case, we find 

neither a denial of due process nor prejudice to the substantial 

rights of the accused, we emphasize the duty and responsibility of 
every officer to comply with the mandates of the Uniform Code. 

In the past, we fear, Article 33 has been observed more often in 

the breach than in following its clear terms. In order to avoid 


RIGHT TO SPEEDY TRIAL 


STATE OF THE LAW 





1. United States v. Wilson, 10 USCMA 398, 27 CMR 472 (1959). 
2. 10 USCA § 810. 
3. 10 USCA § 830. 
4. 10 USCA § 833. 
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future controversies in this area, we suggest that the attention of 

all concerned with the processing of court-martial matters be 

forcibly drawn to its unambiguous command.® 
Finally, if there is an unnecessary delay in the disposi- 
tion of any case or if there is a knowing and intentional 
failure to enforce or comply with any provision of the 
Code regulating trial proceedings, punitive action 
against the individual concerned is available. From the 
foregoing UCMJ provisions it can be observed that Con- 
gress intended to afford to a military accused the benefits 
guaranteed in the Sixth Amendment. 

With this statutory foundation of the law on the sub- 
ject, let us direct our attention to the sundry interpreta- 
tions given by the military tribunals. 

When the issue of lack of a speedy trial is raised, the 
court, in determining whether an accused has been denied 
this right, must look at all the surrounding circum- 
stances of the case, deciding each case on its own par- 
ticular facts.’ Initially, the court notes the length of 
time that elapsed before trial to determine if it was 
caused by the prosecution’s lack of diligence or was 
due to the prosecution’s “purposeful or oppressive de- 
sign.”* It has been suggested that the date from whicn 
the government is held accountable, in determining 
whether it acted with reasonable dispatch in prosecuting 
the accused, is either the date the accused was confined 
or the date of formal presentment of charges, which- 
ever occurred first.2 Neither the detention of an accused 
by civil authorities for a civil offense before preferment 
of any military charge, nor the date that the military 
reacquires control over the accused, fixes the beginning 
of the period of the government’s accountability.” 

After establishing the period of time that the court 
must consider, the next and probably most difficult ques- 
tion to be decided is determination of the reasonableness 
of that time lapse. 

The word “reasonableness”, as utilized in this test, 
means different things in different factual situations. 
In this connection Judge Ferguson has stated: 

No definite numerical standard can be adopted which would be 

applicable to all cases. A delay of a stated period of time, while 

unreasonable in one case, may be perfectly proper in another 
where the circumstances are different.“ 

The Court of Military Appeals in determining the 
elusive meaning of the term reasonableness, summarized 
the multitude of factors which it must consider when it 
stated: 


Considering all the circumstances which include the fact of con- 
finement; the nature of the charges; the background of the ac- 
cused; the necessity for consideration of the charge and the in- 
vestigation by the staff legal officer and the submission of his 





5. United States v. McKenzie, 14 USCMA 361, 34 CMR 141 (1964). 

6. Article 98, 10 USCA § 898. 

7. United States v. Hounshell, 7 USCMA 3, 21 CMR 129 (1956); 
United States v. Callahan, 10 USCMA 156, 27 CMR 230 (1959); 
United States v. Wilson, 10 USCMA 337, 27 CMR 411 (1959). 
8. Pollard v. United States, 352 US 354 (1959). 

9. United States v. Williams, 12 USCMA 81, 30 CMR 81 (1961). 

10. Ibid. 

11. United States v. Wilson, 10 USCMA 398, 403, 27 CMR 472 (1959). 
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recommendations and advice to the convening authority; consid- 

eration of the case by the convening authority; reference of the 

charges to trial; service of the charges upon the accused by trial 

counsel; and finally, passage of the minimum time required by 

law for bringing on the case after service of the charges, . . .@ 
Thus, in considering the passage of 153 days from con- 
finement to trial, in the case of an accused who had 
committed a series of offenses over a wide area of the 
nation, that portion of the delay attributable to conduct- 
ing the initial inquiries via correspondence was not con- 
sidered unreasonable.” Similarly, the lapse of four 
months, from arrest to trial, was not considered unrea- 
sonable in view of the seriousness of the charge— 
murder.“ The location of the trial overseas, for exam- 
ple, may justify as reasonable a prolonged delay. An 
overseas trial, with the persons concerned with the 
hearing coming from distant places and stations, will 
necessarily create difficulties in holding an early trial. 
Likewise, an offense that occurs while the accused’s unit 
is on maneuvers, away from its home base, will necessi- 
tate the consumption of additional time before the com- 
mencement of the trial.* 

Furthermore, the actions of the accused have to be 
taken into account when deciding the reasonableness of 
a delay. Thus, the time he spends hospitalized, the 
period of time that transpires while the accused is an 
unauthorized absentee, the time spent with officers of 
the government in an attempt to negotiate a beneficial 
pretrial agreement, and the time consumed due to a con- 
tinuance that his counsel requests, usually cannot be 
counted in accused’s favor in evaluating whether the 
delay was oppressive or vexatious.” An Air Force 
Board of Review, in discussing the actions of an accused 
who on the eve of his trial had discharged both his 
civilian and military counsel, said: 

It appears to us that he delayed facing the music until he could 

delay no longer.¥ 

As indicated previously, when the issue of lack of 
speedy trial is placed before the court, the Government, 
not the accused, has the onus to show the full circum- 
stances of the delay.” This has been interpreted by 
recent cases before the Court of Military Appeals to 
permit an explanation of a delay from the whole record 
of trial, including trial counsel’s explanation of the 
delay, as well as the allied papers.” 

While the accused is given a right to a speedy trial, 
it is a personal right and can be waived.” It has been 
said, “That the right to a speedy trial is a shield for 
the defendant’s protection not a sword for escape from 
trial and punishment.”* The question then arises— 





12. United States vy. Davis, 11 USCMA 410, 414, 29 CMR 226 (1960). 

13. United States v. Batson, 12 USCMA 48, 30 CMR 48 (1960). 

14. United States v. Snook, 12 USCMA 613, 31 CMR 199 (1962). 

15. United States v. Green, 29 CMR 868 (1960). 

16. United States v. Czerwonsky, 32 CMR 676; Affirmed on different 
grounds, 13 USCMA 353, 32 CMR 353 (1962). 

17. United States v. Batson, supra; United States v. Goodman, 31 
CMR 397 (1961); United States v. Werthman, 5 USCMA 440, 
18 CMR 64 (1955). 

18. United States v. Fuschholtz, 29 CMR 852 (1960). 

19. United States v. Brown, 10 USCMA 498, 28 CMR 64 (1959). 

20. United States v. Brown, 13 USCMA 11, 32 CMR 11 (1962); Mil. 
L. Rev. (DA Pam 27-100-20) 122 (April 1963). 

21. United States v. Hounshell, 7 USCMA 3, 21 CMR 129 (1956). 

22. United States v. Wilson, 10 USCMA 337, 340-341 (1959). 


how does the accused waive this right? It has been held 
that a plea of guilty following a denial of a motion to 
dismiss for lack of a speedy trial does not bar the right 
to raise, on appeal, the issue of a speedy trial.“ How- 
ever, an accused’s failure to assert this right at the 
trial level has been held by the Court of Military Appeals 
in United States v. Buck and United States v. Hounshell 
to preclude its consideration on appeal.” 

While these two cases have not been expressly over- 
ruled, their scope as a precedent appears limited in view 
of a later board of review case, and a recent decision by 
the Court of Military Appeals. A Navy Board of 
Review, when presented with an accused’s assertion of 
a denial of speedy trial, stated: 

That the question was first raised at the appellate stage of proceed- 

ings give us no trouble. The right to a speedy trial is set forth 

in the Sixth Amendmennt of the Constitution. That right is made 

a part of military due process by the Code and the Manual... . 

{T]he waiver must be an intelligent one and whether there is a 


waiver or not depends upon the particular facts and circumstances 
including background, experience and conduct of the accused.* 


Most recently, the highest military tribunal decided 
that a delay of 95 days in preferring charges against an 
accused was not waived, notwithstanding a failure to 
raise the issue at trial and a plea of guilty.% The court 
acknowledged the right to a speedy trial can be waived 
and apparently hinged its decision on the point that a 
deprivation of due process of law was involved, at least 
where there was no showing of compliance with Articles 
10 and 338, UCMJ, supra. The court said: 

The issues of speedy trial and denial of due process are frequently 

inextricably bound together and the line of demarcation is not 

always clear.7” 

Although holding that there was no waiver, the court 
further ruled that the Board of Review erred when it 
summarily dismissed the charges against the accused 
on the single factor of delay in preferring charges. The 
court pointed out that the Government, because the issue 
was not raised at trial, was never afforded the oppor- 
tunity to present its side of the issue and remanded the 
case for further proceedings. 

Another area of, doubt arises from the observation 
by Judge Quinn that in the federal courts if the accused 
does not demand a trial he waives his objection to lack 
of a speedy trial.“ While the foregoing is not a holding 
in Hounshell the case has been cited for this principle.” 
However, later cases have placed a seed of doubt in the 
applicability of that rule in the military system. In 
comparing the federal rule of waiver to that in the 
military, Judge Quinn stated in dicta: 


In the military, application of the rule of waiver, where the ac- 
cused is confined, has little to recommend it. As this Court 
pointed out in the Hounshell case, supra, page 7, an accused 
confined in the stockade or brig may “not know of, and therefore 
be unable to insist upon,” his right to a speedy trial. In such 
circumstances, it would be unjust to indulge in the presumption 

(Continued on page 296) 


23. United States v. Davis, 11 USCMA 410, 29 CMR 226 (1960). 

24. United States v. Buck, 9 USCMA 290, 26 CMR 70 (1958); 
United States v. Hounshell, supra. 

25. United States v. Cox, 26 CMR 764 (1958). 

26. United States v. Schalck, 14 USCMA 371, 34 CMR 151 (1964). 

27. Ibid. 

28. United States v. Hounshell, supra, note 21. 

29. United States v. Brown, supra, note 20; United States v. Vargas, 
28 CMR 893 (1959); United States v. Dolph, 30 CMR 665 (1960). 
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(Continued from page 282) 


| 1866 to 1987: City 
Health Department in 
| borough where marriage 
| was performed: 

1826 Arthur Avenue, 
Bronx 57, New York. 
| 295 Flatbush Avenue 
| Extension, Brooklyn 1, 
| New York. 
| 125 Worth Street, 
| New York 13, New 
| York. 
| 90-37 Parsons Boule- 
| vard, Jamaica 32, New 
| York. 
| 51 Stuyvesant Place, 
St. George, Staten 
Island 1, New York. 
Since January 1, 1908: 
City Clerk in borough 
where license was 
issued: 
Old Borough Hall, 
177th at 3d, New York 
57, New York. 
Municipal Building, 





| Municipal Building, 

| New York 7, New 
York. 

Sutphin Boulevard, 


Borough Hall, St. 
George, Staten Island 
1, New York. 

Register of Deeds of 

| county where marriage 
was performed. 
County Judge of 

| county where license 

| was issued. 

Probate Judge of 
county where license 
was issued. 

Clerk of Court in 
county where license 
| was issued. 








Since 1907: Vital 
| Statistics Section, 
| State Board of Health, 
| 1400 S.W. 5th Avenue, 
| Portland 1, Oregon; 
or 
County Clerk of 
county where marriage 
was performed. Prior 
to 1907: County Clerk 
of county where 
marriage was 
performed. 


Brooklyn 1, New York. 


Jamaica 35, New York. 
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Rhode Island___| $0.50_____ 
Varies_____ 
South Carolina__| $1.00_____ 
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Tennessee_ ____- $1.00____ 
30.06... 
| a ee | Varies 
| 
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of the Pacific 
Islands. | 
Wtah..........- | Varies 
Vermont---_--__- | $0 .75.... 
| 
| 
Virginia_______- | $1.00 








Office of Register and 
Recorder, Court House 
in county where license 
was issued. 
Bureau of Demographic 
Registry and Statistics, 
Department of Health, 
San Juan, Puerto Rico, 
Division of Vital Statis- 
tics, State Department 
of Health, Room 353, 
State Office Building, 
Providence 2, Rhode 
Island; or 
Clerk of city or town 
where marriage was per- 
formed. 
Since July 1, 1911: 
County Probate Judge 
where license was 
issued; or Since July 1, 
1950: Bureau of Vital 
Statistics, State Board 
of Health, Calhoun 
State Office Building, 
Columbia 1, South 
Carolina. 
Division of Public 
Health Statistics, State 
Department of Health, 
Pierre, South Dakota; 
or Clerk of Court in 
county where marriage 
was performed. 
Since July 1945: Divi- 
sion of Vital Statistics, 
State Department of 
Public Health, Cordell 
Hull Office Building, 
Nashville 3, Tennessee. 
Prior to July 1945: 
County Court Clerk of 
county where license 
was issued. 
County Clerk of county 
where license was issued. 
Clerk of Court in dis- 
trict where marriage 
occurred. 
County Clerk of county 
where license was issued. 
Office of Secretary of 
State, Montpelier, 
Vermont; or Clerk of 
town or city where 
license was issued. 
Since 1853: Bureau of 
Vital Statistics, State 
Department of Health, 
1227 West Broad Street, 
Richmond 20, Virginia. 
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Court Clerk of county 
or city where license 
was issued. 

Judge of Police Court, 
Christiansted, St. Croix, 
Virgin Islands. 

Judge of Police Court, 
Charlotte Amalie, St. 
Thomas, Virgin Islands. 
County Auditor of 
county where license 
was issued. 

County Clerk of county 
where license was 
issued. 

Since 1840: Bureau of 
Vital Statistics, State 
Board of Health, 
Madison 2, Wisconsin. 
Since May 1941: Divi- 
sion of Vital Statistics, 
State Department of 
Public Health, Chey- 
enne, Wyoming. 

Prior to May 1941: 
County Clerk of county 
where license was 
issued. 
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RELIEF ACT (Continued from page 286) 
cases even though the State law defines situs of 
personal property for tax purposes in such a 
way that under section 514 of the Soldiers’ and 
Sailors’ Relief Act, the property could be con- 
sidered as continuing to be subject to tax in the 
serviceman owner’s home State, no matter 
where it is physically located while he is absent 
from his home State pursuant to orders. 
Legal assistance officers should not attempt to 
predict how strictly a State law will be enforced. 
If the home State of an individual imposes per- 
sonal property taxes, advising the individual to 
write to his local assessor is the recommended 
procedure. If the reply exempts him, this letter 
should of course be preserved in the event there 
is a change in administration and enforcement 
policies. Usually there is no statute of limita- 
tions if a return has not been filed and the letter 
routine may serve to protect the man against 
taxation for prior years. 

An example of a change in adminisrative pol- 
icies under a State law is illustrated in a recent 
California case. For years service personnel 


who have claimed California as their State of 
domicile, have been advised that they must con- 
tinue to pay income taxes to California until 
they abandon California as their domicile and 
establish or acquire a new domicile in some 
other State by reason of personal intent and 





actually living in the new place of domicile 
with all the other factual support required for 
a change of domicile. The California income 
tax regulations stated: 
Any individual, a resident of this State prior to his 
departure herefrom under military or naval orders, 
will be deemed to remain a California resident .. .™ 

In a recent case, decided by the California 
State Board of Equalization, December 11, 
1963,” the facts were as follows: Mr. Naylor, a 
resident of California entered the Armed Forces 
in 1942; he elected to make the service a career 
and served in Texas, Japan, Pennsylvania and 
Arkansas; he married a Georgia resident, had 
children, moved his family with him on trans- 
fers and was active in the affairs of the commu- 
nities where they lived. He visited his parents 
in California less than once a year during his 
military career, but filed his federal income tax 
returns with the District Director of Internal 
Revenue in Los Angeles and had his father han- 
dle his stock accounts. There is no indication in 
the decision whether the serviceman voted dur- 
ing this period or whether he had any intent to 
abandon California as his domicile and to estab- 
lish it elsewhere. 

The Board of Equalization assumed, without 
deciding, that the serviceman remained domi- 
ciled in California throughout the 9 year period 
for which State income taxes had been assessed. 
The Board cited section 17014 (formerly 17013) 
of the Revenue and Taxation Code of California, 
which provides that the term “resident” includes 
“. . . every individual domiciled in this State 
who is outside the State for a temporary or 
transitory purpose .. .” and held that under 
that section the serviceman in question was not 
a “resident” for the purposes of taxation. 

The California Board of Equalization con- 
sidered section 514 of the Relief Act, supra, 
regarding domicile, but held: 

. . . Thus, while a State may be authorized under the 
federal provision to lay a tax on individuals who orig- 
inally resided or were domiciled in that State, prior 
to their leaving such State under military orders, it 
need not so tax them. California has adopted a defi- 
nition of the term “resident” which does not include 
persons such as appellant, who are absent for other 
than a temporary or transitory purpose. 

The Board went on to hold that the California 
income tax regulation, quoted above regarding 
continuing income tax liability of a domiciliary 





10. See citations to note (5). 

11. Cal. Admin. Code, Title 18, Reg. 17014—17016(h) 
17013-17015 (h)). 

12. CCH, California Tax Reports, par. 202-310, Appeal of Harold L. 
and Mariam Jane Naylor, Cal. State Bd. of Equalization, Dec. 
11, 1963. 
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of California while in the Armed Forces, is 
“. . . clearly erroneous and, therefore, cannot 
be considered as controlling.” The serviceman 
concerned was exempted for back taxes for the 
years 1950 through 1958. 

A great many service personnel have been 
assessed and have paid State income taxes to 
California for the years since 1949, and have 
had career patterns very similar to that of the 
officer involved in the above Board of Equaliza- 
tion decision. Whether there will be an appeal 
and, if so, whether the decision will be sustained 
and whether claims for refunds by other service 
personnel would be honored, assuming the 
Board’s decision is not reversed, can not be 
predicted. When the questions are resolved one 
way or the other, the Judge Advocate General 
will very probably issue some form of notice to 
advise Californians in the Navy of their rights 
and obligations to their home State. 

The California Board of Equalization decision 
in the Naylor case, supra, illustrates how an 
administrative interpretation of long standing 
can be changed and why it is extremely difficult 
to advise service personnel of their tax obliga- 
tions to their home States. They are very much 
on their own in resolving any questions with 
their home State authorities. It is doubted that, 
as between a serviceman and his admitted State 
of domicile, there weuld be any federal question 
under the Relief Act that would authorize or 
justify the Department of Justice’s interven- 
tion, as was done in the Bottomley case, to 
determine liability under the home State’s laws, 
for income or personal property taxes. 

With respect to the general question of domi- 
cile, the California Board of Equalization in 
the Naylor case does not make a decision. The 
Board stated it made no determination as to 
domicile, but that assuming the appellant’s 
domicile remained in California, he was no 
longer a “resident for tax purposes.” In an- 
other recent California case, where taxes were 
not involved, the California Court of Appeals * 
found that a serviceman had not lost his Cali- 
fornia domicile. 

In this case, the serviceman entered the serv- 
ice in 1954 at the age of 19, his parents then 
living in San Jose, California. While he was 
serving and living in Nebraska, after being 
married, the serviceman’s parents moved in 
1958 to Los Gatos, California. The serviceman 
and his wife visited his parents at Los Gatos 
about one year after the move and the following 
year, 1960, the serviceman and his wife voted 





13. Coltran v. Town Council of Los Gatos, 26 Cal. Rep. 319 (1962). 
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in California by absentee ballot, listing Los 
Gatos as their residence. 

In an annexation proceedings the question of 
the serviceman’s domicile was litigated. The 
court took the position that the serviceman in- 
tended to retain the residence of his father and 
mother and did not lose the original residence 
of his parents by merely entering military serv- 
ice. He made no attempt to establish a per- 
manent residence elsewhere and living with his 
wife in Nebraska was temporary. The court 
concluded that the serviceman’s residence re- 
mained with his parents, even though they had 
moved to Los Gatos in the interim, since, after 
attaining the age of 21, he did not acquire a 
residence of his own. The wife’s residence was 
held to follow the husband’s. The contention 
that the serviceman retained San Jose as his 
residence, though his family had moved to Los 
Gatos, was held by the court to lead to an 
absurdity if accepted. 

JAG NOTICE 5840 of 24 December 1963 and 
SECNAVNOTE 7220 of 9 November 1963 re- 
port that in accordance with Bureau of the Bud- 
get Circular A-38 of 4 August 1963, military 
earnings are to be reported to the serviceman’s 
State of domicile. This will very probably in- 
fluence some to attempt to shift their domiciles 
to States with no income tax. As pointed out in 
previous JAG Journal] articles,* attempts to 
shift domicile may result in assessments in more 
than one State on the same income or property, 
especially where the bona fide intent, supported 
by facts, does not clearly establish domicile in 
one State as opposed to another. Seek legal 
assistance before you act. 

14. See Note (5), supra. 


KIDNAPPING (Continued from page 289) 
If the offense is grounded upon Federal law, the 
lesser of the punishments provided in the U.S. 
Code or District of Columbia Statute would 
apply. If the crime is charged as a disorder 
under Article 134, Sections 1 or 2, where the 
Assimilative Crimes Act did not apply, it would 
again be necessary to look for the lesser of the 
punishments under the U.S. Code or the District 
of Columbia Statute. 


CONCLUSION 


It is apparent that the offense of kidnapping 
involves more preparation and careful consid- 
eration than the more common offenses. The 
Charges must be prepared after careful study 
of the facts and the state or Federal law, the 
instructions must be tailored to fit both the facts 
and the law applied, and the maximum punish- 
ment may vary depending on the statute used. 
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RETIRED SERVICEMAN’S FAMILY PROTECTION PLAN—Mexican 
Divorces and Void Marriages 


@ In two recent cases the Comptroller General was 
asked to rule upon the spouse’s eligibility to share as 
beneficiary under the Retired Serviceman’s Family 
Protection Plan (formerly the Contingency Option 
Act), 10 USC 1481-1446. In the first, Decision B- 
152506 of January 30, 1964, the problem was whether 
annuity payments to a widow who had remarried 
might be reinstated following the annulment of that 
marriage on the grounds that it was “void.” 

Under the provisions of subsection 1434(a) of the 
act, the annuity which a service member may elect to 
be paid to or on behalf of his widow terminates when 
she dies or remarries. In his previous decision B- 
141945 of March 21, 1963, the Comptroller had decided 
that in cases where a “voidable” remarriage was an- 
nulled payments could not be reinstated on behalf of 
the remarried widow. The present case presented a 
marriage void ab initio, that is, one which created no 
legal relationship between the parties and which, 
under law, they could not subsequently ratify. 

Citing the practice of the Veterans Administration 
in similar cases, the Comptroller concluded that in the 
case of an absolutely void remarriage the annuity under 
the Family Protection Plan could be reinstated. Despite 
the fact that the marriage is initially void, however, 
and does not actually require a judicial decree to be 
legally terminated, the payments should not be restored 
until a judicial decree has been rendered or the Comp- 
troller has ruled on the case. In addition, the widow’s 
payments should not be reinstated following a void 
remarriage for any period for which annuity payments 
were made on behalf of children based on the purported 
remarriage. 

In the second case, Decision B-153183 of February 14, 
1964, a Navy enlisted member made an election in favor 
of his wife, and was informed that because her first 
marriage had been terminated by a Mexican divorce 
she would not be recognized as an eligible beneficiary 
under the plan until he obtained a judgment from a court 
of competent jurisdiction validating their marriage. 
When the member was transferred to the Fleet Reserve 
monthly deductions from his retainer pay were made 
for the elected annuity pending the determination of 
validity, but because of defective service of process on 
the former husband it became impossible to domesticate 
the Mexican divorce. 

The wife then obtained a divorce decree from her 
former husband in a California court. The following 
year the member brought an action for annulment 
against her in the same state. That court found him 
estopped to question the validity of their marriage 
because of his participation in helping her obtain the 
original Mexican divorce. The parties later became 


reconciled and went through another marriage ceremony 
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in California. The question was whether as of the date 
the member was transferred to the Fleet Reserve and 
monthly deductions commenced, his wife was his legal 
spouse for purposes of eligibility under the plan. 

The Comptroller noted that the California court had 
only found the member estopped to assert the invalidity 
of his marriage, and that the marriage did not thereby 
become valid. By their conduct the parties themselves 
could not contest the contract, but third parties, includ- 
ing the Government, were not so estopped. As of the 
date of election, the marriage was subject to question, 
was questioned by the Navy, and was not validated by 
the subsequent California divorce and remarriage. 
Thus at the date the member became entitled to retainer 
pay, he did not have a spouse within the meaning of the 
act. Deductions from his pay were ordered stopped, 
and all amounts withheld ordered refunded. (Comp. 
Gen. decision B-153183 of 14 February 1964.) 


PAY AND ALLOWANCES—Correction of records to show active 
duty; deduction of amounts earned in private employment dur- 
ing same period 


@ In his Decision B-152215 of September 9, 1963 (see 
JAG Journal, January 1964, p. 219) the Comptroller 
General met the problem of an officer honorably dis- 
charged from the Regular Navy, whose records had 
subsequently been corrected to show an additional two 
years of active duty and his retirement as a Regular 
officer. He was thereby credited with active duty pay 
and retired pay for the respective periods. In the 
meantime he had been employed by various agencies of 
the Federal Government in a civilian capacity for which 
he had received $44,312.48 as salary. The Comptroller 
held that as a result of the correction of his records he 
had violated 5 USC 62 (the Dual Employment Act of 
1894, which prohibits the concurrent holding of two 
Federal offices to which compensation is attached if the 
compensation attached to either equals or exceeds $2,500 
per year), and was thus indebted to the Government for 
the full amount of compensation received by him from 
Federal civilian employment during those years. 

The Comptroller most recently considered the question 
whether a similar problem exists when a member’s 
records are corrected to show active duty, either for 
continuation of military service or for the interim period 
immediately preceding retirement, when the member has 
been privately employed in the interim (Decision B- 
152421 of 18 February 1964). Citing several recent 
Court of Claims decisions relying on Egan v. United 
States, 141 Ct. Cls. 1, 27 (1958), he noted that the court 
had in cases of erroneous or illegal discharge from the 
service awarded the plaintiffs all military pay and allow- 
ances which would have fallen due less their earnings 
from civilian employment during the same periods. 

The Comptroller found further precedent in the prin- 
ciple of contract law that in an action by an employee 
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against a former employer on account of a wrongful 
discharge, the ordinary measure of damages is found by 
deducting the net amount which the employee earned or 
might reasonably have earned in other employment of 
like nature, from what he would have received had there 
been no breach of contract. He found this principle 
applied in numerous Federal decisions and NLRB cases, 
all decided under statutes which, like the one authorizing 
the correction of military records to provide retroactive 
pay and allowances (10 USC 1552), do not specifically 
provide for a deduction of private interim earnings. 


It was the Comptroller General’s opinion that when 
Congress enacted the above statute it did not intend to 
place members or former members in a more advanta- 
geous position when their military records were cor- 
rected than members who remained in the service and 
received the same pay and allowances but no additional 
civilian earnings. “It is clear”, he continued, “that the 
purpose of a correction of records is to restore the mem- 
ber or former member to the same position that he would 
have had if he had not been separated from the military 
service.’ Thus he concluded that in cases in which 
retroactive payments of active duty pay and allowances 
become due as a result of correction board action, 
“appropriate steps” should be taken to deduct the earn- 
ings received by a member or former member of the 
uniformed services from private as well as Government 
civilian employment during the period covered by the 
military pay and allowances found payable to him. 
(Comp. Gen. decision B-152421 of 18 February 1964). 


PER DIEM ALLOWANCE—Temporary duty aboard foreign vessel 
The Comptroller General, in decision B—153006 dated 


January 8, 1964, ruled upon the per diem entitlement of 
a Navy lieutenant ordered for two months to temporary 
duty aboard the French destroyer “Dupetit Thouars.” 
His orders bore an endorsement stating that Govern- 
ment quarters and messing facilities were not available, 
although he was quartered aboard the ship with no 
charge, and ate at the ship’s mess for a charge averaging 


$1 per meal. The officer was paid the per diem allow- 
ance, less deductions for meals and quarters. Para- 
graph 4250-8 of the Joint Travel Regulations provides 
that per diem is not payable for any period of temporary 
duty aboard a Government vessel, and paragraphs 
115044 and 1150-5 establish deductions to be made from 
per diem when quarters or mess facilities are furnished 
without charge by a foreign government. The Comp- 
troller General ruled that payment of per diem was 
initially proper, since “Government vessel” as used in 
paragraph 4250-8 must be taken to mean a United 
States Government vessel, and that deductions were 
properly made for the quarters furnished without charge, 
but that no deduction should have been made for meals 
since they were not furnished without charge. The 
officer was ordered reimbursed accordingly. 
Gen. decision B—153006 of 8 January 1964.) 


CONTINGENCY OPTION ACT—Time for Making Election—1961 
Amendment Not Retroactive 


The Contigency Option Act, 67 Stat. 501 (now Retired 
Serviceman’s Family Protection Plan, 10 USC 1431- 


JAG JOURNAL 


(Comp. 


1446) as amended on 4 October 1961, authorizes a mem. 
ber to make an election for its benefits at any time before 
he has completed 18 years’ service, or after the com. 
pletion of 18 years’ service provided it is made 3 years 
before the first day for which he will become entitled to 
retired or retainer pay. The Comptroller General in 
decision B-153503 of March 20, 1964, considered the 
situation of an Army enlisted member who made his 
election in 1959, before the 1961 amendment authorized 
an election after 18 years’ service. The member had at 
the time completed 17 years, 9 months service for basic 
pay purposes, and it appeared that he had made a valid 
election under the existing requirements. 

On 1 April 1961, however, the member reenlisted in the 
Army and at that time claimed additional service credit 
for basic pay purposes. This claim was allowed, and 
consequently increased his total service time for pay 
purposes as of the time he made his election to more than 
18 years. The Comptroller ruled that the 1961 amend- 
ment to 10 USC 1431 does not apply retroactively. As 
a result the member had not complied with the terms of 
the statute as it was in force in 1959, and thus had not 
made a valid election under the plan. (Comp. Gen, 
decision B—153503 of 20 March 1964.) " 





STATE OF THE LAW (Continued from page 291) 
relied upon by the Government. ... that the delay was caused 
by or with the consent of the accused.” 


As to whom the accused can make his demand, the court 
stated in another case: 


But we might suggest as a working rule for the services that we 
are inclined to take a broad view as to those to whom accused's 
request for a speedy trial may be directed. At the moment, we 
merely mention that the officer who at the time is working in a 
military justice capacity, such as, the accused’s commanding officer, 
trial counsel, the law officer, convening authority or even the 
inspector general. 

The right that an accused has to a speedy trial must 
be distinguished from his right to a speedy appeal. 
When an accused contends he is the victim of oppressive, 
vexatious, and unreasonable appellate delays, he really 
asserts that he should be freed due to the Government’s 
failure to prosecute in a timely manner. Unlike the 
inherent evils accompanying an unreasonable delay 
before a trial, the military appellate process does not 
present similar disadvantages. Thus, granting an 
accused this extraordinary relief only can be justified 
in instances where there has been flagrant disregard of 
his rights.” 

From the foregoing it will be observed that an un- 
reasonable delay in the commencement of a trial might 
result in a denial of due process. In such cases not only 
is the accused injured, but also the government might be 
penalized in not being able to prosecute. In order for 
justice to prevail in the military service, every reason- 
able effort should be made to promptly bring those 
charged with offenses to trial. The Constitution and 
the Uniform Code of Military Justice require it. The 
conscience of a modern judicial state demands it. 

30. 





United States v. Wilson, 10 USCMA 337, 341, 27 CMR 411 
(1959). 


31. Id at 398. 
32. United States v. Richmond, 11 USCMA 142, 28 CMR 366 (1960). 
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